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United States brought False Claims Act suit against
president of SBA-guaranteed (SBA) loan's borrow-
er for conspiring to defraud government by getting
false or fraudulent claim allowed and knowingly
causing false or fraudulent claim to be presented for
approval. President moved to dismiss as time-
barred, and motion was treated as motion for sum-
mary judgment. The United States District Court
for the District of Columbia, James Robertson, J.,
898 F.Supp. 25, granted motion, and United States
appealed. The Court of Appeals, Silberman, Circuit
Judge, held that cause of action ripened when SBA
transferred borrower's account to liquidation status.

Affirmed.
West Headnotes
[1] Limitation of Actions 241 €~~58(1)

241 Limitation of Actions
24111 Computation of Period of Limitation
24111(A) Accrual of Right of Action or De-
fense
241k58 Liabilities Created by Statute
241k58(1) k. In General. Most Cited
Cases
For purposes of False Claims Act six-year statute of
limitations, borrower and its principal allegedly
presented false or fraudulent claim for payment or
approval when Small Business Administration
(SBA) transferred borrower from operating status
into liquidation status after borrower's default on
SBA-guaranteed loan, not when SBA notified bor-

rower of transfer to liquidation status and deman-
ded payment, so that claim for damages resulting
from borrower's previous false financial statements
was untimely; SBA offering circular stated that
SBA became liable on guaranty on principal upon
“Acceleration Event,” which circular defined as oc-
curring upon event of default and transfer of bor-
rower into liquidation status by SBA. Small Busi-
ness Investment Act of 1958, 8§ 301-322, as
amended, 15 U.S.C.A. §§ 681-687m; 31 U.S.C.A.
88 3729(a)(1, 3), 373l(b)(1); 13 C.F.R. §
107.203(b)(1).

[2] United States 393 €~2120.1

393 United States
393VIII Claims Against United States

393k120 Making or Presentation of False

Claims and Other Offenses Relating to Claims
393k120.1 k. In General. Most Cited Cases

False application for guaranteed loan by Small
Business Administration (SBA) debtor establishes
only “inchoate” violation of False Claims Act that
does not ripen into claim actionable under Act until
later event of legal consequence between lender and
government. 31 U.S.C.A. § 3729(a)(1, 3); Small
Business Investment Act of 1958, 8§ 301-322, as
amended, 15 U.S.C.A. §8 681-687m.

[3] United States 393 €~2120.1

393 United States
393VIII Claims Against United States

393k120 Making or Presentation of False

Claims and Other Offenses Relating to Claims
393k120.1 k. In General. Most Cited Cases

After default on Small Business Administration
(SBA) loan, actual payment to lender qualifies as
event that effectuates lender's claim against govern-
ment, for government has disbursed funds. 31
U.S.C.A. §3729(a)(1, 3).
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[4] Limitation of Actions 241 €==58(1)

241 Limitation of Actions
24111 Computation of Period of Limitation
24111(A) Accrual of Right of Action or De-
fense
241k58 Liabilities Created by Statute
241k58(1) k. In General. Most Cited
Cases
For purposes of False Claims Act limitations stat-
ute, third-party lender's demand on Small Business
Administration (SBA) loan guarantees is not indis-
pensable for effectuating lender's claim against
government unless, of course, it is precondition to
liability. 31 U.S.C.A. 8§ 3729, 3731(b)(1).

*1492 **44 Appeal from the United States District
Court for the District of Columbia.Jeffrey Clair,
United States Department of Justice, argued the
cause for appellant, with whom Frank W. Hunger,
Assistant Attorney General, Eric H. Holder, Jr.,
United States Attorney, and Barbara C. Biddle, As-
sistant Director, United States Department of
Justice, were on the briefs.

Phillip S. Kushner argued the cause for appellee,
with whom Gerald A. Messerman, Cleveland, OH,
was on the brief.

Before: WALD, SILBERMAN, and SENTELLE,
Circuit Judges.

Opinion for the Court filed by Circuit Judge SIL-
BERMAN.

SILBERMAN, Circuit Judge:

The government filed this action under the False
Claims Act to recover monies paid out under Small
Business Administration (SBA) loan guaranties
when River Capital Corporation, a small business
investment company financed by SBA-guaranteed
debentures, defaulted on its obligations. Van Oost-
erhout, who was President and Director of River

Capital, is alleged to have been personally respons-
ible for the submission to the SBA of financial
statements that falsely stated River Capital's finan-
cial position in order to obtain SBA-guaranteed fin-
ancing. The district court granted summary judg-
ment in favor of Van Oosterhout on the ground that
the False Claims Act counts are barred by the Act's
six-year statute of limitations, United States v.
Vanoosterhout, 898 F.Supp. 25, 27-29
(D.D.C.1995), and the government appealed.m™!
We affirm.

FN1. The district court also granted sum-
mary judgment in favor of Van Oosterhout
on a separate False Claims Act count and
three counts brought under the Financial
Institutions Reform, Recovery and En-
forcement Act of 1989, 12 U.S.C. § 1833a
(1994), see Vanoosterhout, 898 F.Supp. at
29-30, but the government has not ap-
pealed those portions of the district court's
decision.

*1493 **45 1.

River Capital was established under the Small Busi-
ness Investment Act of 1958, 15 U.S.C. §§
681-687m (1988), as a Small Business Investment
Corporation (SBIC). From 1983 to 1987, the SBA
provided financing to River Capital by guarantee-
ing forty-three subordinated debentures issued by
River Capital. As part of the guarantee program,
River Capital was under an ongoing obligation to
file annual reports with the SBA disclosing its fin-
ancial condition, seel3 C.F.R. § 107.1002(e)
(1988), and to file new applications any time addi-
tional financing was desired, seeld C.F.R. §
107.201 (1988). The counts at issue on appeal are
premised on River Capital's August 3, 1987 applic-
ation to the SBA for additional financing. On River
Capital's behalf, Van Oosterhout allegedly made
false statements certifying the continuing correct-
ness of an earlier annual report and its full compli-
ance with program requirements. The SBA sub-
sequently guaranteed $2.5 million of River Capital
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debentures on September 29, 1987.

On July 1 and August 1, 1988, River Capital de-
faulted on interest payments due on outstanding
debentures. Under SBA regulations, the SBA had
discretion to either accelerate River Capital's in-
debtedness or forebear acceleration and seek to
work out a cure for the default. If the SBA decided
to accelerate, its procedures called for it to transfer
River Capital from “operating status into liquida-
tion status in order to protect the creditor position
of SBA.” The SBA ultimately decided to acceler-
ate, and on August 24, 1988, transferred River Cap-
ital to “liquidation status.”

On August 30, 1988, the SBA notified Chemical
Bank-the party that, as trustee for the financing,
held legal title to the debentures-of the transfer of
River Capital to liquidation status. The SBA then
sent an acceleration letter to River Capital on
September 1, 1988, notifying River Capital of its
transfer to liquidation status, declaring all of its in-
debtedness immediately due and payable, and de-
manding payment in full. On September 9, 1988,
without demand or application, the SBA made a
guarantee payment to Chemical Bank.

After pursuing various criminal charges against
Van Oosterhout, the government filed this civil suit
on September 1, 1994, alleging, inter alia, that Van
Oosterhout had violated the False Claims Act, 31
U.S.C. 88§ 3729-3733 (1994), when he “knowingly
present[ed], or cause[ed] to be presented, to an of-
ficer or employee of the United States Government
... a false or fraudulent claim for payment or ap-
proval,”id. 8 3729(a)(1), and “conspire [d] to de-
fraud the Government by getting a false or fraudu-
lent claim allowed or paid,”id. 8 3729(a)(3). Treat-
ing Van Oosterhout's motion to dismiss as a motion
for summary judgment, the district court held that
River Capital's August 3, 1987, allegedly false ap-
plication for additional financing ripened into a
“false or fraudulent claim” actionable under the
statute when, on August 24, 1988, the SBA trans-
ferred River Capital to liquidation status. As this
suit was filed more than six years after the transfer,

the district court held the suit barred by the False
Claims Act's six-year statute of limitations.
Vanoosterhout, 898 F.Supp. at 29.

[1] A civil action to recover damages under the
False Claims Act may not be brought:

(1) more than 6 years after the date on which the vi-
olation of section 3729 is committed, or

(2) more than 3 years after the date when facts ma-
terial to the right of action are known or reason-
ably should have been known by the official of
the United States charged with responsibility to
act in the circumstances, but in no event more
than 10 years after the date on which the viola-
tion is committed, whichever occurs last.

31 U.S.C. § 3731(b). As it is the six-year statute
that applies to this case, the key question is when
Van Oosterhout is alleged to have committed a
“violation of section *1494 **46 3729 by present-
ing an allegedly false claim to the SBA.

It might be thought that appellant never actually
made a “claim” against the government at all. In
United States v. McNinch, 356 U.S. 595, 78 S.Ct.
950, 2 L.Ed.2d 1001 (1958), the leading Supreme
Court case on the issue, the Court held that an ap-
plication for credit insurance from a federal agency
was not a “claim” within the meaning of the False
Claims Act. The Court reasoned that “ ‘the concep-
tion of a claim against the government normally
connotes a demand for money or for some transfer
of public property’ ”; in agreeing to insure a home
improvement loan, however, the government had
“disburse[d] no funds nor [had] it otherwise suf-
fer[ed] immediate financial detriment.” Id. at 599,
78 S.Ct. at 952 (quoting United States v. Tieger,
234 F.2d 589, 591 (3d Cir.1956)). As the debtor
had not defaulted on the loan, the Court left open
the question of whether “a lending institution's de-
mand for reimbursement on a defaulted loan origin-
ally procured by a fraudulent application would be
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a ‘claim.” ” Id. at 599 n. 6,78 S.Ct. at 952 n. 6. Im-
portantly, the Court implicitly recognized that an
actual payment (with or without a demand for pay-
ment) or an “immediate financial detriment” would
be equivalent to a claim under this statute.

[2] Subsequently, every court to have considered
the question left open by McNinch has concluded
that the actions of the innocent third-party lender
can effectuate the “claim” against the government.
It is generally accepted that the false application for
a guaranteed loan by the debtor establishes only an
“inchoate” violation of the Act that does not ripen
into a claim actionable under the statute until a later
event of legal consequence between the lender and
the government. See, e.g., United States v. Ekelman
& Assoc., Inc., 532 F.2d 545, 552 (6th Cir.1976)
(false application ripened into claim when lender
sought guarantee payment from government);
United States v. Ettrick Wood Products, Inc., 683
F.Supp. 1262, 1263-64 (W.D.Wisc.1988) (false ap-
plication ripened into claim either on date lender's
demand for payment was made on government or
date on which funds were disbursed).

[3]1[4] As we noted, an actual payment to the lender
qualifies as the event that effectuates the “claim”
for the government has “disburse[d] ... funds,” Mc-
Ninch, 356 U.S. at 599, 78 S.Ct. at 952-53, but is it
necessary, short of that, for the lender to make a de-
mand? Both parties seem to agree, as do we, that a
third-party lender's demand is not indispensable,
unless, of course, it is a precondition to liability.
See Ekelman & Assoc., 532 F.2d at 552. The gov-
ernment concedes that the moment it becomes li-
able to the lender-in McNinch's terms, an
“immediate financial detriment,” 356 U.S. at 599,
78 S.Ct. at 952-the claim has ripened. The dispute
here concerns the point at which that occurred. The
government argues that it did not become legally
obligated to pay Chemical Bank in behalf of the
bondholders until it accelerated River Capital's
debt, which it could do only after sending River
Capital notice of its liquidation on September 1,
1988. It relies on SBA regulations that provided

that after a debtor defaulted on its interest pay-
ments, the SBA could only accelerate the entire in-
debtedness by giving the debtor written notice. 13
C.F.R. 8 107.203(b)(1) (1988).

We disagree. The government is focusing on its
remedies vis-a-vis the debtor-which are set forth in
its regulations-not, as is relevant in this context, on
its legal obligations to the lender. It is SBA's offer-
ing circular which preceded the issuance of the
bonds, and not the regulations, that tells us quite
clearly when SBA became liable to Chemical. The
offering circular draws a distinction between an ac-
celeration and an “Acceleration Event,” stating that:

Upon the occurrence of an Acceleration Event,
SBA will pay to the Trustee 100% of the princip-
al amount of such Debenture together with in-
terest accrued to the applicable Payment Date (an
“Acceleration Payment”).m2

FN2. A section of the offering circular en-
titled “Description of Debentures” simil-
arly indicates that:

A Guarantee Payment, as defined herein,
will occur only following an SBA ad-
ministrative action to transfer the applic-
able SBIC from operating status into li-
quidation status (an “Acceleration Event”).

*1495 **47 An “Acceleration Event” is in turn
defined as occurring “upon an event of a default
and transfer of the SBIC into liquidation status by
SBA.” The government's argument that it could
delay its liability to Chemical by holding off-
perhaps indefinitely-on giving a liquidation notice
to the debtor not only runs squarely against the
plain language of the offering circular, it makes
little sense. Under the offering circular, the bond-
holders would expect their guarantees to be
honored once the debtor defaulted and SBA recog-
nized, by transferring the account to liquidation
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status, that it was dealing with a very troubled loan.
They would be indifferent to SBA's subsequent ef-
forts to recover as much as it could through the ac-
tual liquidation, which would require acceleration
of the loan.

Accordingly, here the “Acceleration Event” oc-
curred when the SBA, after River Capital had twice
defaulted, transferred River Capital to liquidation
status on August 24, 1988; as a result, the govern-
ment became legally obligated to make what the of-
fering circular calls an “Acceleration Payment” to
Chemical Bank on that date. River Capital's al-
legedly false August 3, 1987 application thus
ripened into a “false claim”-the alleged violation of
the statute-on August 24, 1988. As this suit was
filed “more than six years after the date on which
the violation of § 3729 [was] committed,”31 U.S.C.
§ 3731(b)(1), it is barred by the False Claims Act's
statute of limitations.FN3

FN3. The parties discuss at length United
States v. Rivera, 55 F.3d 703 (1st
Cir.1995), but that case dealt with an issue
not really presented here: whether a viola-
tion occurred when a lender made a de-
mand but actual liability did not attach un-
til a condition subsequent. See id. at 710.

The judgment of the district court is

Affirmed.

C.A.D.C.,1996.

U.S. v. Van Oosterhout
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